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” HE claim of the Noble Dub et forth, * That James Dru 
„mond, late of Perth, con only called Duke of Perth, and 


John Drummond his brocliFegerman, commonly called Lord 
Jobm Drummond, or either of them, Mere proprietors of the lands of 
„JTomnach and Culteranoch holden Bthem, or either of them, of the 
« Claimant, as ſuperior of the ſaid la; and that the ſaid lands were 
« forfeited by the attainder of the fa James and John Drummonds, 
« or either of them. That, by an aWmade in the 1ſt year of King 


« George I. intitled, An at for encour ins all ſuperiors, vaſſali, landlords, 
We Continue in their duty and loyalty 


« ond tenants in Scotland, who do and 
70 his Majeſty King George, &c. It is eig, That if any ſubject of Great 
in Scotland, ſhall be guilty 


Britain holding lands of a ſubject- ſu ic 10 
« of the treaſons therein mentioned, ard; ball be thereof duly convicted and 


„ azarnted, his lands or tenements held S any ſubject- ſuperior in Scot- 
land, ſhall recognoſce and return int i hands of the ſupcrior, and 
A 1 „ the 


1 
** the property ſhall be confullilllded with the ſuperiority, in the fy 
* manner as if the ſame lands had been by the vaſlal reſigned into the 
hands of the ſuperior, ad penpeluam remanentian.” 
« And therefore the Claimant prayed, that your Lordſhips may find 
and declare, that the aforeſaid lands of Tomnach and Culteranoch, 
« recognoſced and returned into the hands of the Claimant as ſuperior 


thereof, and that the property is conſolidated with the ſuperiority.” 

To this claim three ſeveral * were offered 1 in behalf of his Ma- 
jeſty's Advocate. | 

I/t, That the claim for the Noble Duke was not 8 within fx 
months of the Record of the ſurvey taken of this eſtate as forſeited to 
his Majeſty by the attainder of John Drummond ; by which attainder 
alone the eſtate was truly forfeited and veſted in his Majeſty. 

adly, Suppoſing the claim duly entered, the ſtatute of George I. "4 
ded on by the Claimant, does not ſupport his claim; for that James 
Drummond, commonly called Dake of Perth, was vaſlal to the Claimant 
in the lands now claimed, during the whole period of the late rebellion, 
and for ſome time after; and as he was not convicted and attainted, 
but died a liege ſubject, conſequently the Claimant is not intitled to the 
property of the lands held of him by the ſaid James Drummond, in 
terms of the ſtatute of George IL. 

34, That the Claimant had not, within fix months after the attainder 
of his vaſſal, obtained himſelf infeft, and done diligence for attaining 
poſſeſſion, and conſequently t rfeiture belonged and remained to his 
Majeſty in terms of the ſame e of George I. founded on by the 
Claimant. | 

The claim and objections io, became the ſubje of a debate be- 
fore Lord Minto Ordinary, who made Aviſandum to. your Lordſhips, 
and ordained Informations to be given in by both parties, which accor- 
dingly was done; and, upon adviſing theſe informations, your Lordſhips 
directed Memorials to be given in by both parties, upon the -fecond ob- 
jection; in obedience to which order, this Memorial i is offered in behalf 
of his Majeſty's Advocate. 

The objection is fully and! a Nate in the Information for 
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his Majeſty's Advocate, and reſts von the clear and expreſs words d 
the ſtatute. 

The ſtatute contains a grant * oelfilegeto ſaperiors of an uncommon; 
and extraordinary nature. It is intitled to a juſt and fair conſtruction 
but it is not intitled to an extenſive conſtruction. beyond the words and 
intendment of the legiſlature. 

The words are, That if any ſubject of Great Britain holding nl 
of a ſubject-ſuperior in Scotland, ſhall be guilty of the treaſons therein 
mentioned, and ſhall be thereof duly convidted and attainted, his lands ſhall 
* recognoſce and return into the hands of ſuch ſuperior.” 

Now, it is impoſſible that the Noble Claimant can ſubſume in the 
terms of this ſtatute, © That James Drummond of Perth, being his vat» 
« ſal in the lands now claimed, was guilty of the treaſons mentioned in 
the ſtatute, and was thereof duly convicted and attainted.” For, 
in fact, he never was convicted or attainted of any treaſon, and conſe- 
quently the claim is not founded. | 

The Counſel for the Noble Duke' fays,. Tt is notorious, that James 
Drummond of Perth was engaged in the rebellion 1745, and bore 4 
principal part in it; and it would be extremely hard to deprive the No- 
ble Duke, his ſuperior, of the forfeiture of his rebellious vaſſal, in con- 
fideration of his unſhaken loyalty 0 attachment to his Majeſty's per- 
ſon and government. 

But the anſwer is obvious. It _ with our private Enowledgll 
that James Drummond was very guilty in the rebellion 1745 ; but he 
was not convicted and attainted of that treaſon, as the ſtatute founded 
on by the Claimant exprefsly requires If he were now alive, and not 
convicted or attainted, it would not he competent to the Noble Duke to 
bring proof of his treafon, to the end that he might be intitled to the 
benefit of this ſtatute; The ſtatute exprebly requires, that the vaſſal 
ſhall be convicted or attainted, and nofother evidence of the treaſon can 
ſupport the ſuperior's claim, but what | is laid down in the ſtatute itſelf. 

Nor can the noble Duke juſtly complain of the hardſhip- of — 
deprived of the reward of his loyalty to his late Majeſty, by the acci- 
dental death of James Drammond of Perth. Loyalty to fo good a 
prince will ever be its own reward. The whole plan of the ſtatute is 
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to give to loyal ſuperiors the forfeiture of their vaſſals, which, by com- 


| 
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mon law, would have accrued to the King's Majeſty; and if the King 


{was diſappointed of the forfeiture by the death of his rebellious ſubject, 

{before he could be attainted or convicted, ſurely the noble Duke cannot 
| juſtly complain, that he is by that accident diſappointed of what he 
could be intitled to, but by the conviction and attainder of his rebellious 
vallal. 

In ſhort, upon conſidering the words and intendment of the ſtatute, 
it muſt appear to your Lordſhips ; that no ſuperior can be intitled to the 
| benefit of this ſtatute, except where the King could have been intitled 
by common law to the forfeiture, by the conviction and attainder of 
his rebellious ſubject; and as it is admitted in this caſe, that the King 


could not have been intitled to the forfeiture of James Drummond of 


Perth ; becauſe, he was not convicted and attainted, ſo neither can the 
noble Duke his ſaperior be intitled to the benefit of this ſtatute. There 
was no forfeiture in the perſon of James Drummond to the King; 
therefore, there can be no forfeiture of any part of his eſtate to his ſu- 
perior. 

| The Counſel for the Claimant ſeem ſenſible of the 8 of this ob- 
jection; and therefore, they have likewiſe claimed the property of theſe 
lands as forfeited to his Majeſty, by the attainder of John Drummond, 
| upon whom the ſucceſſion to the eſtate devolved upon the death of his 
elder brother. 

But when this claim is applied to the ſtatute, it will appear to your 
[Lord ſhips to be equally ill founded with the former. The words of 
the ſtatute are, © If any ſubject of Great Britain, holding lands of a 
ſubject- ſaperior. in Scotland, ſhall be guilty of the treaſons here men- 
4 tioned, and ſhall be thereof duly convicted and attainted, his lands or 
be tenements held of ſuch ſubject- ſuperior, ſhall recognoſe and return in- 
to the hands of the ſuperior.“ 


% Drummond, holding lands of the Claimant as his ſuperior, was guilty 
of treaſon, and thereof duly convicted and attainted.“ He was guilty 


of a long continued treaſon, and thereof duly convicted and attainted, 


| | | | but 
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| Now it is impoſſible for the Claimant to maintain, “ that John 
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but he did not hold any lands of the Claimant during the continuance 
of the treaſon, of which he was convicted and attainted. 

The ſtatute by which he is attainted, narrates: * That, whereas he 
the ſaid John Drummond, and other rebellious ſubjects therein men- 
« tioned, on or before the 18th day of April, in the year 1746, did in a 
* traiterous and hoſtile manner take up arms, and levy war againſt his 
<« preſent moſt gracious Majeſty. Be it therefore enacted: That, if the 
« {aid John Drummond, &c. ſhall not render themſelves to one of his 
« Majeſty's Juſtices of Peace, on or before the 12th day of July 1746, 
« and ſubmit to juſtice for the treaſons aforeſaid, then every of them, 
* not rendering himſelf, and ſubmitting to juſtice as aforelaid, ſhall, from 
* and after the faid 18th day of April 1746, ſtand and be. adjudged at- 
e tainted of the ſaid high treaſon.” 

From this ſtatute, your Lordſhips will perceive that the period of the 
treaſon is defined and hmited to the 18th of April 1746; and upon John 
Drummond's not ſurrendering himſelf to juſtice, he is declared attainted 
from that day. 

And therefore, as the Claimant cannot maintain, that Fohn Drum- 
mond was his vaſſal in the lands now claimed, during the continuance 
cf the treaſons of which he was attainted, that is, on or before the 18th 
day of April 174.6, nor that he was his vaſſal at the time at and from 
which he is declared to be attainted, viz. the 18th day of April 1746; 
it is impoſſible your Lordſhips can ſuſtain his claim. | 

The ſtatute of George I. conſidering the relation betwixt the fuperior 
and the vaſſal, during the continuance of. the treaſon and rebellion, in- 
which either of them might be engaged ; and as that relation did not 
ſubſiſt betwixt the Claimant and John Drummond at any period during 
the continuance of his treaſons, nor at the time from which he is de- 
clared attainted, the Claimant cannot be intitled to the benefit of this 


ſtatute. | | 
John Drummond never was, nor could be vaſſal to the Claimant, in 


any lands. His elder brother, who was the Claimant's vaſſal, lived till 
{ome time in June 1746, after the rebellion was at an end, and upon 
his death, the lands in queſtion and-his whole eſtate became forfcited 


to his Majeſty, as om the 18th of April 174.6, being the date of John 
B Drummond 
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Drummond's attainder; ſo that there was not a poſſibility of his ever 
holding the lands in queſtion as vaſſal to the Claimant. If he had ſur- 
ere beſore the 12th of July, he might have avoided the effect of 
the ſtatutory attainder, and remained in the condition of a liege: ſubject, 

till he was convicted and attainted at common law; but by his not ſur- 
rendering kimfſelt before the 12th of July, the ſtatute had its full effect, 
and he became an attainted perſon, to all intents and purpoſes, from 


the 18th of April 1746, and every eſtate which devolved upon him from 


that date became veſted in his Majeſty as from that date. 

If the eſtate of Perth, upon the death of James Drammond, had de- 
volved upon a liege- ſubject, the Claimant could have had no pretence for 
this claim, and it is not eaſy to conceive upon what ground his right 
can be any better by the devolution of the eſtate to his Majeſty, by the 
attainder of John Drummond, to whom he never ſtood in the relation 
of ſuperior in the lands now claimed. 

It is faid for the Claimant, * That all that the law had in view was, 
* the loyalty of the ſuperior and the diſloyalty of the vaſlal, and that 
< both theſe concurred in this caſe, in a molt diſtinguiſhed manner; 


for that the Claimant remained loyal, and that both James and John 


« Prommonds were diſloyal.“ 
But the fallacy of this reaſoning, is extremely obvious. The law 
had in view to reward a ſuperior, who remained loyal while his vaſſal 
was in rebellion, and vice verſa ; therefore, before the ſuperior can be 
intitled to the benefit of the law, he muſt ſhow, that the perſon who 
was his vaſſal, holding lands of him for the time, went into rebellion, 
and was thereof duly convicted and attainted. This the Claimant 
cannot aſſert with reſpect to his vaſſal James Drummond; and as for 
John Drummond, it has been ſhown that no claim lies upon his trea- 
ſon or attainder ; becauſe he was not the Claimant's vaſſal holding lands 
of him, neither during the rebellion, nor at the time of his attainder. 
It is further argued for the Noble Claimant, © That if he had been ſo 


| <* unfortunate, as to have involved himſelf in the rebellion, and that 


« James. and John Drummonds had remained dutiful and loyal, it can 
« admit of no doubt, that, upon James's death, John his brother would 


4 have been intitled to the benefit of the Claimant's forfeiture, and to 
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„ have held theſe lands in capite of the Crown, and as the law is re- 
ciprocal, the Claimant is equally intitled to the benefit ariſing from the 
« forfeiture of both, or either of theſe brothers.” 
But, with great ſubmiſſion, the caſes are noways parallel: for in the 


caſe ſuppoſed, there is a clear concourſe or coincidence of the mutual qua- 
lities required by the ſtatute, viz. a loyal vaſſal and a diſloyal ſuperior 


at the ſame time ; whereas, in the preſent caſe, theſe qualities did not 


ſubſiſt and concur together. Not betwixt the Claimant and James Drum- 
mond, becauſe James was never convicted and attainted of treaſon, and 
died a liege- ſubject; nor betwixt the Claimant and John, becauſe John 
never was the Claimants vaſſal; and if the claim cannot be ſupported, 


as founded upon the treaſon either of James or of John ſeparately, it 
is in vain to pretend that the joint treaſon of both cal ſupport it. 


In reſpect whereof, &cc. 
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